DATED                                                                      2005


THE COUNCIL OF THE


BOROUGH OF TORBAY


- and -

KINGSCOURT HOMES LIMITED

· and –

THE GOVERNOR AND COMPANY OF THE BANK OF SCOTLAND


A G R E E M E N T


under Section 106 of the 


Town & Country Planning Act 1990


relating to

Markham Court Hotel, Grosvenor Road and

50 Dartmouth Road

Paignton


in the Borough of Torbay

T H I S   A G R E E M E N T   is made the                                      day of                                                                           Two Thousand and Five      B E T W E E N THE COUNCIL OF THE BOROUGH OF TORBAY of Town Hall  Castle Circus  Torquay  Devon  TQ1 3DR (“the Council”) (1) 


KINGSCOURT HOMES LIMITED Registered Office the Mill, Kingsteignton Road, Newton Abbot, Devon

(“the Developer”) (2) and THE GOVERNOR AND COMPANY OF THE BANK OF SCOTLAND Commercial Law section, 2 Robertson Avenue, Edinburgh, EH11 1PZ (“the Mortgagee”) (3)

W H E R E A S :-
1.
The Council is the Local Planning Authority for the purposes of the 1990 Act for the area which includes the Site 

2.
The Developer has by Planning Application Number P/2005/0884/MPA received by the Council on  the 20th day of May Two Thousand and Five applied to the Council for Planning Permission for the Development
3.
The Developer is the registered proprietor with Title Absolute under Title Numbers DN227319 and DN59936  of the Site subject to the entries disclosed on the Charges Register of the said Title but otherwise free from incumbrances

4.
The Mortgagee is Mortgagee of the Site under Legal Charge by demand dated the 10th September 2004 and made between the Developer and the Mortgagee

5.
The Council in exercise of its powers under the 1990 Act has resolved to grant Planning Permission for the Development subject to the conditions contained in the draft Planning Permission attached hereto and subject to completion of this Agreement which the Council considers is necessary for the satisfactory development of the Site

6.
This Agreement is conditional upon the matters hereinafter referred to

N O W   T H I S   D E E D   W I T N E S S E T H as follows:

1.

In this Agreement unless the context otherwise requires the following expressions shall have the following meanings:-

	“The Council” and “the Developer”
	
	respectively includes their successors and assigns

	“the Site”
	
	means the land at Markham Court, Hotel, Paignton, Devon shown edged red on the attached plan 

	“the Application”
	
	means the Application for Planning Permission for the Development registered by the Council under the 1990 Act on the  20th day of May Two Thousand and Five with number 2005/0884/MPA  

	“Commencement of Development”
	
	means the carrying out on the Land of any material operation pursuant to the Planning Permission and "material operation" shall have the meaning given to it under Section 56 subsection 4(a) to (e) of the Act PROVIDED THAT for the avoidance of doubt the Development shall not be deemed to have been commenced by the carrying out of any survey sampling inspections or remediation works or archaeological works or demolition or site clearances or site preparation or work involving the diversion of services on site or soil investigations or the erection of any boundary fences or hoardings as a preliminary to the commencement of works on the Development and "Commence the Development" shall be construed accordingly



	“the Development” 
	
	means  the conversion and extension and change of use of the former Markham Court Hotel to 21 residential flats


	“the 1990 Act”
	
	means the Town & Country Planning Act 1990


	“Planning Permission”
	
	means the Planning Permission granted by the Council pursuant to the Application and the expression Planning Permission shall include all approvals granted thereunder

	“Affordable Housing”
	
	means housing offered through and occupied pursuant to an Equity Sharing Lease granted by an RSL

	“Affordable Housing Unit”
	
	means those two two bedroom and four one bedroom residential units to be comprised in the Development and identified on a plan to be submitted to and agreed by the Council prior to commencement of the Development

	
“the Education

                       Contribution”
	
	means the sum of TWO.THOUSAND FIVE HUNDRED POUNDS [£2,500] payable in accordance with paragraph 4.1 of the First Schedule to this Agreement 

	“the Public Transport Contribution”
	
	Means the sum of TEN THOUSAND PUNDS (£10,000) payable in accordance with paragraph 4.2 of the First Schedule to this Agreement

	“Equity Sharing Lease”
	
	means a lease (of not less than 99 years) of an Affordable Housing Unit under which the Tenant:

i) purchases a percentage of the equity of the dwelling with the right to purchase an increased percentage (including the right to complete Final Staircasing)

ii) pays a rent to the RSL in relation to the share of the equity in the dwelling retained by the Developer (unless and until Final Staircasing takes place)

	“Final Staircasing”
	
	means the acquisition by the Tenant under an Equity Sharing Lease from the RSL of 100% of the equity of the dwelling whereupon certain of the restrictions in the Equity Sharing Lease (including those requiring that the dwelling be used as Affordable Housing) shall cease to bind the dwelling 



	                     “the Open Market Value

                      Units”
	
	means the remainder of the residential flats within the Development which are to be used for housing to be disposed of at open market value

	"RSL" 
	
	means a body registered in the register maintained by the Housing Corporation under section 1 of the Housing Act 1996


2.
2.1
The Covenants contained in this Agreement are conditional and shall take effect only upon the grant of the Planning Permission and Commencement of the Development 

2.2
If the Planning Permission granted pursuant to the Application should expire before the Development is begun as defined above or shall at any time be revoked this Agreement shall forthwith determine and cease to have effect

2.3
Nothing in this Agreement shall prohibit or limit the right to develop any part of the Site in accordance with a Planning Permission (other than one relating to the Development as specified in the Planning Application) granted (whether or not on appeal) after the date of this Agreement

2.4
This Agreement is a Local Land Charge and shall be registered as such

2.5
The Council will upon the written request of the Developer at any time after the obligations of the Developer under this Agreement has been fulfilled issue written confirmation thereof and thereafter cancel all related entries in the Register of Local Land Charges

2.6
Nothing in this Agreement is or amounts to or shall be construed as a Planning Permission or approval 

2.7
The County Court in whose district the Site is situate shall have full jurisdiction to hear and determine proceedings arising from or relating to this Agreement or for the enforcement of its terms or any of them

2.8
This Agreement is made pursuant to Section 106 of the 1990 Act

3.
Covenants on behalf of the Developer
The Developer hereby covenants with the Council to observe and perform the obligations contained in the First Schedule.

4.
Covenants on behalf of the Council

The Council covenants with the Developer to observe and perform the obligations contained in the Second Schedule.

5. 
General
5.1
Upon the completion of this Agreement the Developer shall pay the Council’s reasonable legal fees in respect of the preparation of this Agreement

 5.2
The Mortgagee hereby consents to the execution of this Agreement and acknowledges that the Site shall be bound by the restrictions and obligations contained herein

5.3
Neither the Developer nor his successors in title shall be liable for any breach of this Agreement unless they hold an interest in the part of the Land in respect of which such breach occurs or held such an interest at the date of such breach

5.4
The purchasers of individual residential units shall not be liable to the Council under the provisions of paragraph 3 of the First Schedule to this Agreement provided such purchasers own no more than one such unit.

5.5
Any dispute or difference arising between the parties with regard to their respective rights and obligations as to any matter or thing in any way arising out of or connected with this Agreement shall except as otherwise expressly provided be referred to the decision of a single Arbitrator to be agreed by the parties or failing agreement between them to be nominated by the Royal Institution of Chartered Surveyors as the case may be and any such reference shall be deemed to be a submission to arbitration within the meaning of the Arbitration Acts 1950 and 1979 or any statutory modification or re-enactment for the time being in force

5.6
A person who is not a party to this Agreement shall have no rights under the Contract (Rights of Third Parties) Act 1999 to enforce any of its terms other than the parties to it under that Act

I N   W I T N E S S   whereof the parties hereto have executed this document as a deed the day and year first before written

THE COMMON SEAL of THE COUNCIL OF THE 
)

BOROUGH OF TORBAY was hereunto affixed        
)

in the presence of:-                                            
)

Proper Officer

and Authorised Signatory

EXECUTED AS A DEED by the said 


KINGSCOURT HOMES LIMITED


Acting by

Director

Secretary

EXECUTED AS A DEED by

THE GOVERNOR AND COMPANY OF THE BANK OF SCOTLAND

Authorised Signatory

FIRST SCHEDULE

Covenants on behalf of the Developer

1.
Commencement of Development

To notify the Council in writing of the commencement of the Development within seven days of the same 

2.
Notification of Disposal

Not dispose of its interest in the freehold of the Land or any part thereof before the covenants in this Schedule have been satisfied unless it gives to the Council written notification of the disposal, including name and address of the new freeholder, within 28 days of completion of the same.

3.
Affordable Housing 

3.1 Prior to commencement of the Development to submit for the  approval of the Council’s Assistant Director, Development and Conservation Services a plan identifying the six Affordable Housing Units 

3.2 Prior to first occupation of the tenth Open Market Value Unit to be occupied on the Site to transfer the leasehold of the Affordable Housing Units to an RSL upon terms that restrict the RSL from disposing of any Affordable Housing Unit other than under an Equity Sharing Lease incorporating Final Staircasing

4.
Education/ Transport / Contribution
4.1
To pay the Education Contribution prior to the first occupation of any of the dwellings erected on Site 

4.2
To pay the Public Transport Contribution prior to the first occupation of any of the dwellings erected on Site 

SECOND SCHEDULE

Covenants on behalf of the Council

1.
To use the Education Contribution for the purpose of enhancing the provision of Education within the Borough of Torbay

2.  To use the Public Transport Contribution for the purpose of enhancing the provision of Pubic Transport facilities within the Borough of Torbay 

